STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CANDACE D. MCMAHON,
Petitioner,
VS. Case No. 04- 0875SED

DEPARTMENT OF ELDER AFFAI RS,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on July 9, 2004, in Tallahassee, Florida, before the D vision of
Adm ni strative Hearings by its designated Adm nistrative Law
Judge, Barbara J. Staros.
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STATEMENT OF THE | SSUE

The issue in the case is whether Petitioner’s enpl oynent
position was properly reclassified fromcareer service to the
sel ected exenpt service pursuant to Section 110.205(2)(x),
Florida Statutes (2001). All citations are to Florida Statutes
(2001) unl ess otherw se stat ed.

PRELI M NARY STATEMENT

On July 1, 2001, the Departnent of Elder Affairs
(Department) reclassified Petitioner’s enploynent position from
the Career Service Systemto the Sel ected Exenpt System pursuant
to Section 110.205(2)(x), Florida Statutes.

Petitioner was notified by Respondent's |etter dated
July 21, 2003, that she could file a petition challenging the
recl assification of her position. Petitioner tinmely petitioned
for review of the reclassification. The Departnent forwarded
the petition to the Division of Adm nistrative Hearings on or
about March 15, 2004. A formal hearing was schedul ed for
May 27, 2004. The Departnent filed an unopposed notion for
conti nuance which was granted. The hearing was reschedul ed for
July 9, 2004.

The parties filed a Joint Pre-Hearing Statenment in which
the parties agreed that Petitioner’s position did not satisfy
the definitions of managerial or confidential enployee for

pur poses of Section 110.205(2)(x), Florida Statutes.



Accordingly, the remaining issue is whether Petitioner was a
supervi sory enployee as the termis defined in Section
110. 205(2) (x), Florida Statutes.

In the Pre-Hearing Stipulation, the parties requested
O ficial Recognition of Sections 110.205 and 110. 206, Florida
Statutes. This request was granted.

At hearing, Petitioner testified on her own behal f.
Petitioner’s Exhibits nunbered 1 and 2 were admtted into
evi dence. Respondent presented the testinony of Thomas Rei ners.
Respondent’s Exhi bits nunbered 1 through 5 were admtted into
evidence. A one-volunme Transcript of the final hearing was
filed on July 26, 2004. The parties requested and were granted
| eave to file proposed recomended orders 21 days after the
filing of the transcript. Both parties tinely filed Proposed
Recommended Orders, which have been considered in the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

1. Petitioner was enployed with the Departnment begi nning
in 1998 as a Grant Specialist. In April 2000, she applied for
and was pronoted into a newy created position of Operations
Managenent Consul tant (OMC) Manager in the Serving Health
| nsurance Needs of Elders (SH NE) program The SHI NE programis
primarily a statew de health i nsurance counseling program

designed to serve Florida s el ders.



2. At the time of her pronotion, Petitioner’s new position
was cl assified under the Career Service System The position
was reclassified from Career Service to Selected Exenpt Service
effective July 1, 2001

3. Petitioner’s position description describes the duties
and responsibilities of the position as follows:

The Operations and Managenent Consult ant
Manager assists with supervision and

coordi nati on of day-to-day vol unteer
managenent and program rmanagemnent functions
for the SHI NE (Serving Health Insurance
Needs of Elders) Program Works [sic] is
performed under the supervision of the
program coor di nat or (Seni or Managenent

Anal yst Supervisor) and in support of the
departnent’s m ssion, vision and val ues.

4. The position description also provides percentages of
time regarding activities engaged in pertaining to these duties
and responsibilities:

30% Manages vol unteer support activities
for the SHINE Program Provides
orientation, training and ongoing technical
assi stance to program partners and vol unt eer
| eader shi p; devel ops resource gui des and
other tools to assist with progranmmatic and
operational issues; conducts neetings,

wor kshops and seminars to build | eadership
skills; maintains regular comrunication with
program | i ai sons and vol unt eer | eader shi p;
di ssem nat es correspondence on key
programmati c i ssues; hel ps resol ve
operational challenges; and works to ensure
out cones neasures are achi eved.

20% Supervi ses vol unteer service functions
for the program Devel ops protocols and
tracki ng systens for service and support



provi ded to volunteers and staff.

Coordi nates collection of information for
t he vol unt eer dat abase and nmi nt enance of
vol unteer files. Assists with surveys and
eval uations. Supervises activities of
program staff.

10% Assists with devel opnment, preparation
nmoni toring and oversi ght of contracts of
agreenment wth providers and program
partners.

10% Perforns other duties as assigned by
SHI NE Pr ogr am Coor di nat or .

10% Ensures the aspects of SHI NE Program of
I nformati on& Referral (I & R), education and
outreach are coordinated with the overal
agency responsibility in those areas.

Supervi ses staff activities as they relate
to these functions.

5% Takes the lead for the preparation for
the SHI NE grant reapplication and ot her
rel ated new grant applications and
opportunities.

5% Assists with budget devel opnent.

5% Ensures that required grant reports and

narratives are subnmitted to funder on tine

and conpl et e.

5% Represents Departnent of Elder Affairs

and SHI NE at conmunity education events for

the public and the aging network. My nake

presentations at workshops, comunity foruns

and sem nars as assigned. Serves as an

advocate for el ders.

5. Further, the position description |ists six positions

whi ch are described as “subordinate positions.” This is
consistent with the organi zati onal chart of the Division of Self

Care and Community Volunteer Initiatives which also reflects six



positions directly under her position. However, during the tine
Petitioner held the position of OMC Manager, there were sone
reorgani zations that resulted in two of the positions being
shifted, sonetinmes being under the authority of Petitioner and
soneti mes being under the authority of others. |In any event, at
all times material hereto Petitioner was the supervisor of five
to seven persons.

6. Petitioner does not dispute that she perfornmed sone
supervi sory duties. At hearing, she acknow edged that she had
supervisory duties, but asserts that she only spent a m ni na
amount of tinme in the performance of supervisory activities.

7. Each norning, Petitioner would hold a staff briefing
which lasted 15 to 30 minutes wth the individuals she
supervi sed. Petitioner described these group staff neetings as
an update session to discuss “what’s hot, what are you working
on, do you need help, do you need information . . . and nore
targeted towards continuing to instill a teamwrk type of effort
in the attitude of the staff.”

8. In addition to her duties regarding staff, Petitioner
was al so responsi ble for the oversight of contracts with program
providers and with volunteers. These providers and volunteers
were not enployees of the Departnent. Petitioner estinmates that
she spent between 50 and 75 percent of each day on contract

managenent issues. However, in terns of her responsibility to



devel op, prepare, nonitor, and oversee those contracts, she
woul d utilize her staff in order to carry out many of those
duti es.

9. Tom Reinmers has worked for the Departnment since 1995.
He is currently the Director of the Division of Volunteer and
Community Services. Prior to that, he served as Director of the
SHINE Program During part of that tinme, M. Reinmers was
Petitioner’s direct supervisor.

10. According to M. Reiners, Petitioner was responsible
for the work product of the enployees she supervised, in
reviewing their work product, in inform ng those enpl oyees when
their work product was inadequate, and in eval uati ng enpl oyees
including signing their “Review and Perf ormance Pl anni ng” forns.
Her signature on those enpl oyee reviews appears in the |ine
designated for “supervisor’s signature.”

11. M. Reinmers considered Petitioner to be a full-tine
supervisor in that Petitioner had the authority to sign tine
sheets, approve and consi der requests for travel, provide
information to her enployees about their job and about the
Departnent’s m ssion, ensure that they were carrying out the
m ssi on, and provide guidance to her subordi nate enpl oyees.

12. Wien M. Reiners received communi cations fromthe

persons under Petitioner’s supervision or needed to comuni cate



something to them he would generally funnel that comrunication
t hrough Petitioner.

13. Moreover, M. Reiners was frequently out of the office
due to his job responsibilities. Wen he was out of the office,
Petitioner described herself as a “second-in-conmand type of
i ndi vi dual nonitoring the programat hone.”

14. M. Reiners conducted Petitioner’s enployee
eval uations. Hi s review of her work included her ability to
communi cate with enpl oyees, whether she was properly assigning
and overseei ng work of her subordi nates, and whet her she was
notivating her staff. Petitioner received positive eval uations
from M. Reiners.

15. Petitioner interviewed applicants for at |east two
enpl oynent positions and made recomendations regarding their
enpl oynent. In both instances, those persons recommended by
Petitioner were hired.

16. Petitioner was enpl oyed by the Departnent until
March 31, 2002, when her position was elin nated because of |oss
of grant noni es which funded her position.

17. The weight of the evidence supports a concl usion that
Petitioner spent a mpjority of her tinme supervising enployees as
contenpl ated by Section 110.205(2)(x), Florida Statutes.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has



jurisdiction over the parties and subject nmatter of this
proceeding. 8 120.57(1), Fla. Stat. (2003)

19. Unl ess exenpted, all state enployees are deened to be
career service enployees. See 8§ 110.205(1)(“the career service
to which this part applies includes all positions not
specifically exenpted by this part . . .7).

20. Section 110.205(2)(x), Florida Statues, reads in
pertinent part, as foll ows:

(2) EXEMPT POSI TI ONS. - - The exenpt positions
that are not covered by this part include
the foll ow ng:

(x) Effective July 1, 2001, nmnageri al

enpl oyees, as defined in s. 447.203(4),
confidential enployees, as defined in

s. 447.203(5), and supervisory enpl oyees who
spend the mpjority of their tine

comuni cating with, notivating, training,
and eval uati ng enpl oyees, and pl anni ng and
di recting enpl oyees' work, and who have the
authority to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline subordinate enpl oyees
or effectively reconmend such acti on,

i ncluding all enpl oyees serving as

supervi sors, admnistrators, and

di rectors.

21. Respondent has the burden of establishing by a
preponderance of the evidence that the reclassification of
Petitioner's enploynent position was proper under the applicable

statutes. Florida Departnent of Transportation v. J. WC. Co.

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent




of Health and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st

DCA 1977). Based upon the parties’ stipulation, the only issue
is whether her position was that of a supervisory enployee as
defined in Section 110.205(2)(x).Y

22. Petitioner's enploynent position neets the definition
of "supervisory enpl oyee" as descri bed above. Accordingly, the
reclassification of the position fromcareer service to sel ected
exenpt was authorized by the statute.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Departnent of Elder Affairs should enter a final order
finding that the position held by Petitioner Candace C. M:Mahon
on July 1, 2001, was properly classified into the sel ected exenpt
servi ce.

DONE AND ENTERED this 17th day of Septenber, 2004, in

Tal | ahassee, Leon County, Fl orida.

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the
D vision of Adm nistrative Hearings
this 17th day of Septenber, 2004.
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ENDNOTE
" Petitioner raised in her Proposed Recormended Order a
constitutional issue regarding her involuntary reclassification
fromcareer service to selected exenpt service. This issue was
not raised in the Petition and will not be addressed herein.
Mor eover, such issues are appropriately reserved for resol ution
by a Grcuit Court or by the Appellate Court, on appeal fromthe
final order in this case.

COPI ES FURNI SHED,

Susan E. Avel |l one, Esquire
Departnent of Elder Affairs

4040 Espl ande Wy

Tal | ahassee, Florida 32399-7000

M chael Mattinore, Esquire
Al len, Norton & Blue, P.A

906 North Monroe Street

Tal | ahassee, Florida 32303

Aaron J. Hilligas, Esquire
AFSCMVE Council 79

3064 Hi ghl and Caks Terrace
Tal | ahassee, Florida 32301

Tom G Thomas

CGeneral Counse

Departnent of Elder Affairs

4040 Espl anade Way

Tal | ahassee, Florida 32399-7000

Luis Morse, Acting Secretary
Departnent of Elder Affairs

4040 Espl anade Way Street

Tal | ahassee, Florida 32399-7000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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